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§655.1312 Audits.

(a) Discretion. The Department will
conduct audits of temporary labor cer-
tification applications for which cer-
tification has been granted. The appli-
cations selected for audit will be cho-
sen within the sole discretion of the
Department.

(b) Audit letter. Where an application
is selected for audit, the CO will issue
an audit letter to the employer/appli-
cant. The audit letter will:

(1) State the documentation that
must be submitted by the employer;

(2) Specify a date, no fewer than 14
days and no more than 30 days from the
date of the audit letter, by which the
required documentation must be re-
ceived by the CO; and

(3) Advise that failure to comply with
the audit process may result in a find-
ing by the CO to:

(i) Revoke the labor certification as
provided in §655.117 and/or

(ii) Debar the employer from future
filings of H-2A temporary labor certifi-
cation applications as provided in
§655.118.

(c) Supplemental information request.
During the course of the audit exam-
ination, the CO may request supple-
mental information and/or documenta-
tion from the employer in order to
complete the audit.

(d) Audit violations. If, as a result of
the audit, the CO determines the em-
ployer failed to produce required docu-
mentation, or determines that the em-
ployer violated the standards set forth
in §655.117(a) with respect to the appli-
cation, the employer’s labor certifi-
cation may be revoked under §655.117
and/or the employer may be referred
for debarment under §655.118. The CO
may determine to provide the audit
findings and underlying documentation
to DHS or another appropriate enforce-
ment agency. The CO shall refer any
findings that an employer discouraged
an eligible U.S. worker from applying,
or failed to hire, discharged, or other-
wise discriminated against an eligible
U.S. worker, to the Department of Jus-
tice, Civil Rights Division, Office of
Special Counsel for Unfair Immigra-
tion Related Employment Practices.

§655.1314

§655.1313 H-2A applications involving
fraud or willful misrepresentation.

(a) Referral for investigation. If the CO
discovers possible fraud or willful mis-
representation involving an Application
for Temporary Employment Certification
the CO may refer the matter to the
DHS and the Department’s Office of
the Inspector General for investiga-
tion.

(b) Terminated processing. If a court or
the DHS determines that there was
fraud or willful misrepresentation in-
volving an Application for Temporary
Employment Certification, the applica-
tion will be deemed invalid. The deter-
mination is not appealable. If a certifi-
cation has been granted, a finding
under this paragraph will be cause to
revoke the certification.

§655.1314 Setting meal charges; peti-
tion for higher meal charges.

(a) Meal charges. Until a new amount
is set under this paragraph an em-
ployer may charge workers up to $9.90
for providing them with three meals
per day. The maximum charge allowed
by this paragraph (a) will be changed
annually by the same percentage as the
12 month percentage change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments will be effective on
the date of their publication by the Ad-
ministrator, OFLC, as a Notice in the
FEDERAL REGISTER. When a charge or
deduction for the cost of meals would
bring the employee’s wage below the
minimum wage set by the FLSA at 29
U.S.C. 206 (FLSA), the charge or deduc-
tion must meet the requirements of 29
U.S.C. 203(m) of the FLSA, including
the recordkeeping requirements found
at 29 CFR 516.27.

(b) Filing petitions for higher meal
charges. The employer may file a peti-
tion with the CO to charge more than
the applicable amount for meal charges
if the employer justifies the charges
and submits to the CO the documenta-
tion required by paragraph (b)(1) of this
section.

(1) Required documentation. Docu-
mentation submitted must include the
cost of goods and services directly re-
lated to the preparation and serving of
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